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LIST OF PARTIES IN THE COURT BELOW
The following is a complete list of all the parties in the proceedings before the
Fourth District Court, State of Utah, Utah County, Orem Department:
The Honorable John C. Backlund, Judge, Presiding.
The City of Orem, Plaintiff, represented by Justin Johanson..
The defendant, RICARDO ABRAHAM CARASCO, represented by Randy
Lish.
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STATEMENT OF JURISDICTION
The Utah Court of Appeals has jurisdiction over this matter pursuant to Utah Code Ann.
§ 78-2a-3(2)(e) (1953, as amended)
STATEMENT OF ISSUES AND STANDARDS OF REVIEW
1.

Issue: Should the Court overturn the trial court's guilty verdict because the Prosecution failed
to show beyond a reasonable doubt that the Defendant committed the crime of stalking?
Standard of review: The Appellate Court assumes correctness ofjudgment below if counsel

on appeal fails to cite to record. State v. SteggelL 660 P.2d 252, 253 (Utah 1983). The Appellate
Court will also assume correctness fo findings when Appellant's brief contained nothing more than
Appellant's version of facts found by trial court. State v. Tucker, 657 P.2d 755, 756 (Utah 1982).
Also, "to demonstrate that the evidence is insufficient to support [a] trial court's verdict, the
one challenging the verdict must marshal the evidence in support of the verdict and then demonstrate
that the evidence is insufficient when viewed in the light most favorable to the verdict." State v.
Hopkins. 380 Utah Adv. Rep. 15 (Utah 1999). The Appellant must marshal all of the evidence in
support of the trial court's findings of fact and then demonstrate that the evidence, including all
reasonable inferences drawn therefrom, is insufficient to support the findings against an attack. State
v. Larsen. 2000 UT App 106, P10, PI 1, 999 P.2d 1252 (quotations omitted).
DETERMINATIVE STATUTES AND RULES
UtahRules of Appellat Procedure Rule 11 (e):
"Within in 10 days after filing the notice of appeal, the appellant shall requiest from
the court executive a transcript of such parts of the proceedings not already on file
as the appeallant deems necessary. The request shall be in writing and shall state that
the transcript is needed for purposes of an appeal. Within the same period, a copy
shall be filed with the clerk of the trial court and the clerk of the appellate court....
1

[I]f no such parts of the proceedings are to be requested, within the same period the
appellant shall file a certificate to that effect with the clerk of the trial court and a
copy with the clerk of the trial court and a copy with the clerk of the appellant
court.".

STATEMENT OF THE CASE
On December 31,2001, the Appellant was charged with one count of the crime of stalking,
a class A misdemeanor, occurring between the dates of October 14,2001 to December 8,2001. On
January 24, 2002 the defendant plead not guilty and the court appointed the public defender to
represent the defendant. On March 15,2002, the defendant failed to appear and was found guilty by
the trial court for the crime of stalking. The trial court issued a bench warrant and on March 18,
2002 the defendant was sentenced to one year in jail and given a $2500fine.The defendant filed a
notice of appeal on April 17,2002. This was the only notice given.
STATEMENT OF FACTS
1. On December 31, 2001, the Appellant was charged with one count of the crime of
stalking, a class A misdemeanor, occurring between the dates of October 14,2001 to December 8,
2001. On January 24, 2002 the defendant plead not guilty and the court appointed the public
defender to represent the defendant. On March 15, 2002, the defendant failed to appear and was
found guilty by the trial court for the crime of stalking. The trial court issued a bench warrant and
on March 18, 2002 the defendant was sentenced to one year in jail and given a $2500 fine. The
defendant filed a notice of appeal on April 17,2002.
2. The notice of appeal was the first and only notice ever given to the City by either the
Appellant or Court of Appeals.
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3. On or about February 8,2003, the City of Orem received a copy of the Appellant's Brief.
4. The City of Orem called the clerk of the Court of Appeals and asked why the City has
never recieved any ofthe following; (1 )the docketing statement the Appellantfiledon May 17,2002,
(2) the Default Letter Sent on July 1,2002, (3) the Call for the Record on August 30,2002, (4) notice
the record was filed on September 6, 2002, (5) notice of a briefing schedule set on September 9,
2002, (6) the Order issued by the Court on December 17,2002, (7) the extension of time granted for
the Appellant on January 31, 2003, and (8) the due date for the Appellant's brief to be filed by
February 10,2003.
5. The Clerk of the Court indicated all notices were sent to Kay Bryson, the Utah County
Attorney.
6. The Utah County Attorney's office never forwarded the notices and motions sent by the
Utah Court of Appeals to the City of Orem.

SUMMARY OF THE ARGUMENT
Appellant has failed to properly provide an adequate record for this Court to consider on
appeal. The Appellant never requested a transcript of the case. Appellant has only presented those
facts most favorable to defendant's position without citations to the record. Furthermore, the
Appellant has also failed to marshal the evidence.

3

ARGUMENT
I.

THE APPELLANT FAILED TO PROVIDE ADEQUATE RECORD FOR THE
APPEAL.

The Utah Rules of Appellat Procedure Rule 11 (e) states:
"Within in 10 days afterfilingthe notice of appeal, the appellant shall requiest from
the court executive a transcript of such parts of the proceedings not already on file
as the appeallant deems necessary. The request shall be in writing and shall state that
the transcript is needed for purposes of an appeal. Within the same period, a copy
shall befiledwith the clerk of the trial court and the clerk of the appellate court....
[I]f no such parts of the proceedings are to be requested, within the same period the
appellant shall file a certificate to that effect with the clerk of the trial court and a
copy with the clerk of the trial court and a copy with the clerk of the appellant court."
The Defendant has failed to provide the Appellate Court with a transcript of the trial in which
the Appellant appeals. When the Appellant has failed to provide the court with a transcript the
Appellate court assumes regularity of proceedings below where the appellant fails to provide
adequate record on appeal. State v. Miller. 718 P.2d 403,405 (Utah 1996); State v. Rawlings. 829
P.2d 150 (Utah Ct. App. 1992)(In the absence of an adequate record on appeal, the Court of Appeals
cannot address the issues raised and will presume the correctness of the dispostion made by the trial
court.) Also, the Appellate Court assumes correctness ofjudgment below if counsel on appeal fails
to cite to record. State v. Steggell 660 P.2d 252,253 (Utah 1983). Finally, the Appellate Court will
also assume correctness fo findings when Appellant's brief contained nothing more than Appellant's
version of facts found by trial court. State v. Tucker, 657 P.2d 755,756 (Utah 1982). Although this
may seem like a harsh result, the Appellate Court cannot review the proceedings below without an
adequate record. State v. Garza, 820 P.2d 937,938 (Utah App. 1991). Moreover, this court will not
consider any facts not properly cited to, or supported by, the record. Phillips v. Hatfield, 904 P.2d
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1108,1109 (Utah Ct. App. 1995).
The defendant's failure to provide this Court with a transcript of the defendant's trial makes
it impossible for this Court to verify if the was convicted beyond a reasonable doubt. The appellant
lists his version of the statement of facts, but fails to cite to the records the facts stated. Thus, based
upon the foregoing case law and rules of appellate procedure this Court should assume correctness
of the judgment and not consider the appellant's conviction.

n.

DEFENDANT HAS FAILED TO MARSHAL THE EVIDENCE AND HAS,
THEREBY, WAIVED HIS RIGHT TO CLAIM THERE WAS INSUFFICIENT
EVIDENCE TO CONVICT HIM AT TRIAL.
Assuming, arguendo, the appellant properly provided an adequate record for this Court to

consider for review, the Appellant has failed to properly marshall the evidence and the reasonable
inferences drawn therefrom support the verdict. In making a claim of insufficiency of evidence to
support the trial courts verdict, the Defendant has the burden of marshaling the evidence to support
his claim. Case law is clear that the Defendant "'must marshal all the evidence supporting the trial
courts verdict and then must show this marshaled evidence is insufficient to support the verdict even
when viewed in the light most favorable to the verdict.'" State v. Vessev, 967 P.2d 960,966 (Utah
Ct. App. 1998) (quoting State v. Lemons, 844 P.2d 378, 381 (Utah Ct. App. 1992)). Furthermore,
the defendant's failure to properly marshal the evidence acts as a waiver of the insufficiency of
evidence claim. Gallegos at 1189. See State v. Moore, 802 P.2d 732, 738 (Utah Ct. App. 1990).
To demonstrate that the evidence is insufficient to support [a] trial court's verdict, the one
challenging the verdict must marshal the evidence in support ofthe verdict and then demonstrate that
the evidence is insufficient when viewed in the light most favorable to the verdict.
5

The Defendant must marshal all of the evidence in support of the trial court'sfindingsof fact and
then demonstrate that the evidence, including all reasonable inferences drawn therefrom, is
insufficient to support the findings against an attack. State v. Larsen. 2000 UT App 106, PI0, PI 1,
999 P.2d 1252 (quotations omitted). The heavy burden places a responsibility on counsel that is not
unlike becoming the devil's advocate...[a]nd Counsel must extricate himself or herself from the
client's shoes and fully assume the adversary's position. State v. Coonce, 2001 UT App 355,36 P.3d
533. In order to properly discharge the duty of marshaling the evidence, the challenger must present,
in comprehensive and fastidious order, every scrap of competent evidence introduced at trail which
supports the very findings the appellant resists. Id at P6: West Valley City v. Majestic Inv. Co.. 818
P.2d 1311,1315 (Utah Ct. App. 1991).
Additionally, a defendant's argument that the evidence on which the trial court bases it's
verdict cannot support a verdict of guilty does not excuse the duty to marshal evidence for appeal.
State v. Coonce, 2001 UT App 355, 36 P.3d 53. Circumstantial evidence may be considered with
other factors as tending to show consciousness of guilt and therefore guilt itself and may be adequate
to support an inference of intentional conduct and thus any inferences drawn by the trial court from
the evidence at trial does not excuse the defendant from his duty to marshal evidence and any
inferences arising therefrom. IdatP5.
Once the defendant has met the marshaling requirement., the Appellate court, reviewing a
bench trial for sufficiency of the evidence, will sustain the trial court's judgment unless it is against
the clear weight of the evidence. Spanish Fork City v. Bryan, 1999 UT App 61, P5,975 P.2d 501.
However, before the reviewing court will uphold a conviction it must be supported by a quantum of
evidence concerning each element of the crime charged from which the fact finder may base its
6

conclusion of guilt beyond a reasonable doubt. State v. Murphy, 617 P.2d 399,402 (Utah 1980).
In State v. Scheel 823 P.2d 470 (Utah Ct. App. 1991) the Court refused to consider
defendant's claim of insufficient evidence because defendant had failed to properly marshal the
evidence. As in Scheel Defendant's brief is "devoid of any mention of the evidence supporting the
verdict." Id at 473. Rather, Defendant's brief recounts a version of the facts most favorable to
Defendant while ignoring the evidence that supports the jury's verdict.
Likewise, in State v. Coonce. the court ruled the defendant failed to marshal either
statements of or the inferences that flowfromthe testimony of three witness. State v. Coonce. 2001
UT App 355, 36 P.3d 53 (the defendant asserted the victim charged at the defendant but the three
witness' s testimony indicated the victim was not moving, but just standing there prior to the shooting
and the court ruled the statements the defendant failed to marshal, when viewed in the light most
favorable to the verdict and the inferences flowingfromthese statements, suggest that the victim did
not charge defendant prior to the shooting as defendant asserts.)
In this case, the Appellant has failed to marshal all the evidence. The defendant has failed
to present, in comprehensive and fastidious order, every scrap of competent evidence introduced at
trial which supports the very findings the appellant resists and his brief is devoid of any mention of
the evidence supporting the verdict. Rather, the Appellant's brief recounts a version of the facts
which he recounts but fails to cite to any transcript brief. Hence, the City is left unable to respond
to the Appellant's arguements. The defendant has failed to indicate why the Appellant was found
guilty and then reason why the trial court errorred in reaching its opinion. Such lack of evidence
indicates the Appellant failed to marshal all of the evidence in support of the trial court's findings
of fact and then demonstrate that the evidence, including all reasonable inferences drawn therefrom,
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is insufficient to support the findings against an attack. State v. Larsen. 2000 UT App 106, P10, P11,
999 P.2d 1252 (quotations omitted).Furthermore, the lack of the evidence the Appellant failed to
present, "in comprehensive and fastidious order, and every scrap of competent evidence introduced
at trial which supports the very findings the appellant resists, is indicative the defendant only
introduced facts relevant to support his position, and thus has failed to discharge his duty to marshal
all the evidence." State v. Coonce. 2001 UT App 355, 36 P.3d 533. Thus, the Appellant's failure
to properly marshal the evidence acts as a waiver of the insufficiency of evidence claim. Gallegos
at 1189; See State v. Moore, 802 P.2d 732,738 (Utah Ct. App. 1990). Therefore the City respectfully
requests this Court decline to further address the Appellant's challenge to the sufficiency of the
evidence. Therefore, the City respectfully requests this Court affirm the trial courts ruling and
affirm the defendants conviction of child abuse, a class A misdemeanor.

CONCLUSION

Even if the Court holds Defendant did properly provide an adequate record for appeal, the
Appellant has failed to properly marshal the evidence. Instead of citing the evidence supporting the
trial courts verdict and then showing the marshaled evidence is insufficient to support the verdict,
Defendant only cites facts and draws inferences therefrom supporting his conclusion that there was
insufficient evidence to convict him. Thus the defendant's failure to properly marshal the evidence
acts as a waiver of the insufficiency of evidence claim.
Therefore the City respectfully request the trial courts ruling be affirmed and the Appellant's
brief be denied on the basis of failure to provide an adequate record for appeal, and if the court feels
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the appellant did provide an adequate record for appeal, the Appellant has failed to properly marshal
the evidence. Instead of citing the evidence supporting the trial courts verdict and then showing the
marshaled evidence is insufficient to support the verdict, Defendant only cites facts and draws
inferences therefrom supporting his conclusion that there was insufficient evidence to convict him.
Therefore, the defendant's failure to properly marshal the evidence acts as a waiver of the
insufficiency of evidence to show lack proof beyond a reasonable doubt. Thus, the City of Orem
respsectfully request this Court to dismiss the defendant's appeal.
RESPECTFULLY SUBMITTED this £- k^-Ktey of February, 2003.
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CERTIFICATE OF SERVICE
I hereby certify that I mailed two true and correct copies of the foregoing Appellee's
Brief, postage prepaid, this QO * day of
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RANY LISH
ATTORNEY FOR APPELLANT
3507 N. University Ave., Suite 150
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Telephone: (801) 531-1990
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